ST 99-0152-G L 05/06/ 1999 CONSTRUCTI ON CONTRACTCRS

In Illinois, construction contractors are deened end users of tangible
personal property purchased for incorporation into real property. As end
users of such tangible personal property, contractors incur Use Tax
liability for such purchases based upon the cost price of the tangible
personal property. See 86 IIl. Adm Code 130.1940 and 130.2075. (This is a
GlL).

May 6, 1999

Dear Ms. XXXXX:

This letter is in response to your letter received April 19, 1999. The
nature of your letter and the information you have provided require that we
respond with a General Information Letter, which is designed to provide general
information, is not a statenment of Departnent policy and is not binding on the
Departnent. See 2 I1l. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

W are a Contractor licensed in eleven other states with applications
pending in three additional states. W are evaluating expansion into

ot her states. In order to assist us in considering doing business in

you state, could you please advise us of your state's requirenments

r egar di ng:

1. State incone tax allocation and rates.

2. Franchi se taxes and rates, including responsibilities of seller

and consuner.

3. Sal es, use, privilege, transaction, and/or severance taxes and

rates.

Please find enclosed copies of 86 I1ll. Adm Code 130.1940 and 130.2075
regarding the tax liabilities of contractors in Illinois. The term “construction
contractors” i ncl udes general contractors, subcontractors, and specialized
contractors such as |andscape contractors. The “term contractor” means any
person or persons who are engaged in the occupation of entering into and
perform ng construction contracts for owners. In Illinois, construction
contractors are deened end users of tangible personal property purchased for
incorporation into real property. As end users of such tangible personal

property, contractors incur Use Tax liability for such purchases based upon the
cost price of the tangi ble personal property. Therefore, any tangible personal

property that general contractors or subcontractors purchase that wll be
permanently affixed to or incorporated into real property in this State will be
subject to Use Tax. If contractors did not pay the Use Tax liability to their
suppliers, contractors nust self-assess their Use Tax liability and pay it

directly to the Departnent.
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As previously stated, contractors are deenmed end users of property that is

purchased for incorporation into real property. If general contractors did not
purchase the tangi ble personal property, then the general contractors cannot be
held liable for tax due on another entities' purchases. If subcontractors are
utilized and are acting as construction contractors, the transaction between the
general contractors and the subcontractors is not a taxable transaction. The
subcontractors incur Use Tax liability on any tangible personal property that
they purchase for incorporation into real estate. If, however, (genera

contractors meke purchases and then contract to have subcontractors do the
installation, the general contractors incur Use Tax liability because they are
maki ng t he purchases of such tangi bl e personal property.

In Illinois, organizations that are determned by the Departnent to be
exclusively charitable, religious, educational, or a governmental body, are
i ssued tax exenption identification nunmbers ("E' nunbers). O ganizations hol ding
such nunbers are exenpted from paying sales tax on organi zati onal purchases. The
organi zation mnmust obtain and present this nunber to a retailer, however, before
it can make a tax-free purchase. Suppliers selling tangible personal property to
such exenpt organizations nust retain the "E' nunber in order to docunent the
exenpt sal e.

As stated above, contractors are generally considered to be the end users of
tangi bl e personal property they permanently incorporate into real estate and owe
Use Tax upon their purchases. However, contractors who physically incorporate
tangi bl e personal property into real estate owned by holders of "E' nunbers can
purchase such property tax-free by providing their suppliers wth the
certification described in Section 130.2075(d), as well as the "E' nunber of the
group into whose real estate that property will be incorporated. The suppliers
should retain this information in order to docunent the tax-exenpt sale.

Sal es of tangible personal property to a construction contractor who does
not incorporate the itens into real estate owned by an exenpt organization are

subject to tax. Items which are purchased tax-free because of their intended
incorporation into real estate owned by an exenpt organization, but which are
not, in fact, incorporated into real estate owned by an exenpt organization, are

al so subject to tax.

The basic State rate of tax under the Retailers' OCccupation Tax Act is
6. 25% In addition to the basic State rate of tax, depending upon the selling
| ocation of the retailers, there may be |ocal taxes that apply in addition to the
basic State rate of tax. The basic State rate of tax under the Use Tax Act is
6. 25%

Construction contractors incur Retailers' Cccupation Tax liability when they
engage in selling any kind of tangible personal property to purchasers wthout
permanently affixing the tangible personal property to real estate. See 86 III.
Adm Code 130.1940(b)(1). Construction contractors can purchase such tangible
personal property tax-free for resale by providing their suppliers wth
Certificates of Resale. See 86 I|1l. Adm Code 130.1405, enclosed. Thei r
I1linois suppliers and suppliers who are "retailers maintaining a place of
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business in Illinois" (see discussion below) must retain certificates of resale

in order to docunent the resal e exenption.

Whet her or not conpanies incur tax liability depends on whether they
establish nexus with Illinois. Illinois retailers are ones who either accept
purchase orders in the State of Illinois or maintain an inventory in Illinois and
fill Illinois orders fromthat inventory. The Illinois retailers are liable for

Retailers' OQOccupation Tax on gross receipts from sales and nust collect the
correspondi ng Use Tax incurred by purchasers.

The definition of a "retailer maintaining a place of business in Illinois"
is set forth at 86 IIl. Adm Code 150.201(i), see enclosed. Qut-of -State
retailers maintaining a place of business in this State are required to register
with the State as Illinois Use Tax collectors. See the enclosed copy of 86 III.
Adm Code 150.801. The retailers nust collect and remt Use Tax to the State on
behalf of their Illinois custonmers even though the retailers do not incur any

Retailers' Qccupation Tax liability.

The final type of retailers is sinply the out-of-State retailers that do not

have sufficient nexus with Illinois to be required to submt to Illinois tax |aw.
Retailers in this situation do not incur Retailer' Occupation Tax on sales into
Illinois and are not required to collect Use Tax on behalf of their Illinois
cust oners. However, the retailers' Illinois custonmers will still incur Use Tax

on the purchase of the out-of-State goods and have a duty to self-assess their
Use Tax liability and remt the anount directly to the State.

The United States Suprenme Court in Qill Corp. v. North Dakota, 112 S.C.
1904 (1992), set forth the current guidelines for determning what nexus
requi rements nust be nmet before a person is properly subject to a state's sales
tax laws. The Suprene Court has set out a two-prong test for nexus. The first
prong is whether the Due Process Cause is satisfied. Due Process wll be
satisfied if the person or entity purposely avails hinself or itself of the
benefits of an economc market in a forumstate. Id. at 1910. The second prong of
the Suprene Court's nexus test requires that, if due process requirenents have
been satisfied, the person or entity nust have physical presence in the forum
state to satisfy the Comrerce C ause.

A physical presence does not nean sinply an office or other physical

bui | di ng. Under Illinois tax law, it also includes the presence of any
representative or other agent of the seller. The representative need not be a
sales representative and it is inmmterial for tax purposes that the

representative's presence is tenporary.

I f conpani es beconme or are out-of-state Use Tax collectors, they nust either
collect Use Tax or docunment an exenption when shipping their nerchandise into
Il'linois.

I hope this information is helpful. The Department of Revenue maintains a
Web site, which can be accessed at www. revenue.state.il . us. If you have further
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guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



